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AGENDA A resolution approving settlement of pending litigation with Spokane County relating to the parties’
WORDING: Interfocal Wastewater Management Agreement and directing said agreement be amended in

Wﬂ clude accord with the settlement.

the term.)

BACKGROUND: December 22, 1980, the City Council approved an interlocal wastewater management agreement

(Attach addiional ~ With Spokane County wherein the City Sewer Utility agreed to accept and treat up to a maximum of

sheetif necessary) 10 MGD (million gallons per day) dry weather wastewater flows from the County Sewer Utility.
(Clerk file no. 395-30-2; later amendments in Clerk’s File OPR 81-1053). In October of 2003, the
County stopped paying that portion of its bill it computed as representing municipal taxes. After
negotiations failed, a lawsuit was commenced by the County in November of 2005 testing whether
these expenses should include City utility taxes paid by the City Sewer Utility on its gross income. In
late 2006, the Spokane Superior Court ruled that the City had the legal authority to tax its own utility
on revenues from the County payments, but that the intent of the parties specifically as to whether
the city utility could pass those tax expenses on to the County under the terms of the contract was
not clear and this question should be reserved for trial.

[continued on next page]
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Originally, the County had asked for full refund going back six years to 1997 in the amount of $2,033,269, with the tax
expense removed thereafter. This includes about $2.14 million withheld since 2003. Representatives of both sides
participated in a day long mediation in late January 2007. The result of the mediation was a compromise proposal
recommended by all mediation participants:

1) The County would entirely drop its $2.033 refund claim.

2) The City Sewer Utility would remove the tax aspect from its billings to the County, but the County would make
an immediate payment to the City in lieu of taxes to the City of $1.5 Million.

3) The County would thereafter continue to make payments in lieu of taxes to the City on a gradually ramped
down basis over the next 15 years as follows: for years 2007-2011—15% of whatever is due under the
contract for treatment service from and after January 1, 2007. For years 2012-2016—10%. For years 2017-
2021—5%. Starting in 2022, there would be no further payments in lieu of taxes from the County.

The attached resolution would be to authorize amendment of the Interlocal Agreement and finalization of the
settlement recommendation.

RES 2007-0040
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RESOLUTION

A resolution approving settlement of pending litigation with Spokane County
relating to the parties’ Interlocal Wastewater Management Agreement and
directing said agreement be amended in accord with the settlement.

WHEREAS, the City of Spokane and Spokane County have been engaged in
litigation since November of 2005 over the question of allowable expenses that
the City Sewer Utility may charge the County for treatment service for County
Sewer Utility wastewater flows at the Water Reclamation Treatment Plant; and

WHEREAS, following a day long mediation earlier this year, with participants
including a member of the Board of County Commissioners, the City of Spokane
Council President and Mayor, together with staff and attorneys for both sides, a
mutual recommendation regarding settlement and compromise of the dispute
has been reached,

NOW THEREFORE, following a public hearing and due consideration, be it
resolved by the City Council of the City of Spokane:

That the Mayor and City Staff be authorized to settle and compromise that
dispute between the parties substantially in accord with the proposed
Amendment No. 5 of the City-County Wastewater Management Agreement, also
Exhibit A hereto, and such officials should execute the same on behalf of the
City of Spokane.

That in accord with RCW 39.34.040, prior to its entry into force, this
amendment shall be filed with the county auditor or, alternatively, listed by
subject on the City’s web site or other electronically retrievable public source.

PASSED the City Council this S0 day of 1, 2007.

Approved as to form:

RES 2007-0040
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SETTLEMENT AGREEMENT

1. AGREEMENT

This Settlement Agreement (“Settlement Agreement”) is between Spokane County (the

“County”) and the City of Spokane (the “City”). The County and City (collectively, the
“Parties”), agree as follows.

2. RECITALS

2.1,

On December 22, 1980, the County and City entered into an agreement entitled City and
County Wastewater Management Agreement (the “Interlocal Wastewater Agreement™).
The Interlocal Wastewater Agreement, as amended, provides for the collection and
treatment of wastewater flows, as more particularly described therein.

. The County and City arc parties to litigation concerning their rights and obligations

under the Interlocal Wastewater Agrcement, which is pending in the Superior Court of
the State of Washington, Spokane County, under Cause No. 05-2-05639-2 (the
“Litigation™). The County and City resolve the Litigation through this Settlement
Agreement.

3. TERMS OF SETTLEMENT

3.1

3.3.

. Upon execution of this Settlement Agreement by counsel for the County and City, the

Parties will notify the Court that a settlement has been reached, subject to approval by
the Parties’ respective legislative bodies. Counsel will jointly seck a stay of all further
proceedings to facilitate approval of the settlement of the Litigation.

. The terms of this Settlement Agreement, other than Paragraph 3.1, shall be presented to

the Board of County Commissioners and to the City Council for approval. Presentation
for approval shall be made as expeditiously as reasonably possible, but in no event more
than thirty (30) days from the execution of this Settlement Agreement.

The terms of this Settlement Agreement, other than Paragraphs 3.1 and 3.2, shall be
binding on the Parties only upon approval by both the Board of County Commissioners
and the City Council. If this Settlement Agreement is approved by the Board of County
Commissioners and by the City Council, it shall become fully binding and enforceable
upon execution by the Mayor and by the Chairman of the Board of County
Commissioners for the City and County, respectively. Execution shall be in duplicate
originals, with each Party to receive a fully executed original. If this Settlement
Agreement is not approved by either the Board of County Commissioners or the City
Council, or by neither of them, it shall, except for the obligations created by Paragraphs
3.1 and 3.2, be null and void and have no force or effect, and the Parties shall be
returned to their positions, nunc pro tunc, prior to this Settlement Agreement or the
mediation in connection therewith.



3.4. Within thirty (30) days of the approval of this Settlement Agreement by the Board of
County Commissioners and City Council, the Parties will execute a further Amendment
to the Interlocal Agreement in the form of Exhibit A to this Agreement (the
“Amendment”).

3.5. Contemporaneously with the execution of the Amendment, the County will pay to the
City the sum of One Million Five Hundred Thousand Dollars (U.S. $1,500,000.00).
This payment shall be by check or other appropriate instrument made payable to the City
Treasurer. '

3.6. Approval of this Settlement Agreement shall constitute and effect a mutual release by
each Party of all claims of any kind against the other, including its elected officials,
officers, agents and employees, past and present, arising out of the subject matter of the
Litigation.

3.7. Within ten (10) days of the execution of the Amendment, the Parties will jointly file
papers with the Court in the Litigation in the form of Exhibit B to this Agreement for
dismissal of their respective claims, with prejudice.

4. EFFECTIVE DATE
This Settlement Agreement shall be effective on the last date of County and City

approval as set forth in Section 5.2, below.
5. EXECUTION AND APPROVAL

5.1. For purposes of Settlement Agreement Sectjons 3.1 and 3.2, counsel for the Parties
execute this Settlement Agreement this ['ﬂ'}' day of April, 2007.

FOSTER PEPPER PLLC DAVIS WRIGHT TREMAINE LLP
P. Stephen DiJulio, WSBA No. 7139 Bruce Lamka, WSBA No. 9319
Attorneys for Spokane County Attorneys for City of Spokane



RES 2007-0040

5.2. Each of the Parties represent that the undersigned are duly authorized to execute this
Settlement Agreement.

5.2.1. COUNTY

Approved by Spokane County this @ ﬁay of May, 2007.

BOARD OF COUNTY COMMISSIONERS

OF SPOKANE ﬁ_\iASHfNGTON
By

Mark Richard, Chdir
] A8
Bo

odd Mielke, Commissioner

Clerk of the Board of Commissioners

APPROV%; AS TO EORM:
e P P 3 W”D l
Wsecutor\lz’\:\:ﬁb/ VD = =

52.2. CITY .
Jrivishratn Sord b

Yh. awsion DirfS
Approved by the City Council this 3¢ day of April, 2007, and executed b):rthe Mayor
this 2 *day of mmb.,_ ,2007.

CITY OF SPOKANE

ATTEST:

City Clerk

APPROVED AS TO FORM:

& -
Assh%City ﬁa’ney
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CITY AND COUNTY WASTEWATER MANAGEMENT AGREEMENT

Amendment No. 5

1. AGREEMENT AMENDMENT.

This Agreement Amendment (“Amendment”), is made and entered by and between the City
of Spokane (the “City”) and Spokane County (the “County”). The Amendment further amends
the City and County Wastewater Management Agreement, dated December 22, 1980, inclusive
of prior amendments (the “Interlocal Wastewater Agreement”). The City and County
(collectively, the Parties), agree as follows.

2. COUNTY CLASS OF SERVICE RATE

2.1. Effective January 1, 2007, no utility tax or other license/excise for revenue on the
privilege of doing business that is imposed by the City of Spokane on the Spokane Sewer Utility
will be included as a cost of operation and maintenance used in the formula used to compute the
County Class of Service Rate (also known as “user charge”).

2.2. Section V.F of the Interlocal Wastewater Agreement, is amended, to read as follows:

F. The cost of operation and maintenance of the City sewer utility shall be based on the
EPA approved sewer use ordinance and equitable sewer user charge distribution system. The
cost of operation and maintenance of that portion of the City system providing service to the
County WWUSA shall be identified and shall be the basis of the formula the City uses to
develop the user charge for the County. Included in this cost shall be all labor, materials,
administrative, legal, engineering, and other necessary operational cxpenses of the sewer utility.
Necessary operational expenses shall include all federal, state or county taxes imposed on the
City system as well as any local option sales taxes of general application paid by the City sewer
utility. Necessary operational expenses shall not include City of Spokane utility taxes or similar
City license/excise for revenue on business activities or the privilege of doing business (however
denominated) imposed on the City sewer utility.

2.3. On or before January 30 of each year hereafter, the City shall, as provided by the
Interlocal Wastewater Agreement, compute the County Class of Service Rate for that year and
inform the County of that Rate by letter to the County Sewer Utility, with a copy to the Chair of
the Board of County Commissioners. The County Class of Service Rate so computed by the
City shall form the basis of all billings for providing service to the County for that year unless,
by March 30 of that year, the County objects in writing to the City Sewer Utility, with a copy to
the Mayor. In the event a timely objection is made, the County Sewer Utility will pay all
undisputed amounts and the parties will establish the correct amount due under the Interlocal
Wastewater Agreement by submitting their dispute for resolution under the Alternative Dispute
Resolution provisions of chapter 7.04A RCW.

50777001 5 Excuar A
SEA 1943734v3 0033822-000002 RES 2007-0040

4.18.07 podl,
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2.4. The City shall compute the County Class of Service Rate for year 2007 consistent with
Section 2.2 of this Amendment. The County Class of Service Rate previously calculated for
2007 will be recalculated and all City billings and County payments made to date for 2007 will
be adjusted to conform to this Amendment.

3. PAYMENT IN LIEU OF TAXES

3.1. Effective January 1, 2007, the County Sewer Utility will make an additional annual
payment to the City called the Payment in Lien of Taxes (“PILT”). The amount of the PILT
will be a percentage of the total annual gross payments by County to City for the County’s Class
of Service charge for operation and maintenance, determined in accordance with the Interlocal
Wastewater Agreement, as follows:

3.1.1. For Years 2007-2011 — Fifteen Percent (15%) of total amount due under the
County’s Class of Service Rate;

3.1.2. For Years 2012 — 2016 — Ten Percent (10%) of total amount due under the
County’s Class of Service Rate;

3.1.3. For Years 2017-2021 — Five Percent (5%) of total amount due under the County’s
Class of Service Rate; and

3.1.4. No PILT will be made after year 2021.

3.2. Bach PILT will be by check or other appropriate instrument made payable to the City
Treasurer and shall be delivered to the City Treasurer by County on or before the last business
day of January following the year for which the PILT is due.

4. RATIFICATION

Except as amended herein, the terms and conditions of the Interlocal Wastewater Agreement
shall remain in full force and effect.

5. EXECUTION AND EFFECTIVE DATE

This Amendment shall take effect and be in force as of January 1, 2007, upon execution by
the Parties, below.

IN WITNESS WHEREOF, the parties have caused this agreement to be executed by their
proper officers on the date opposite their respective signature block(s).

SEA 1943734v3 0033822-000002 ExHisiT A
4.18. a0
18.07 'RES 2007-0040



5.2. Each of the Parties represent that the undersigned are duly authorized to execute this
Settlement Agreement.

52.1. COUNTY

Approved by Spokane County this /57A day of May, 2007.

BOARD OF COUNTY COMMISSIONERS

OF SPOKANE C WASHINGTON

Mark Rlchard/&h T

-

Bonnie Mager, Vice- chalr
i odd Mielke, Commissioner

Clerk of the Beard of Commissioners

522. CITY i ShrooU- Seruite
éﬂwéian Dq"\r-rc‘/owéor

Y4
Approved by the City Council this 30 day of April, 2007, and executed byThe Mayor
this 2 day of /4’]@(4,.- , 2007.
/

CITY OF SPOKANE

ATTEST:

%/ﬁ%@;

City Clerk

APPRGVED.AS TO FO /

A551st Attorne




10

11

12

14

15

16

17

18

20

21

22

23

19|

Exhibit B

The Honorable Maryann C. Moreno

SUPERIOR COURT OF THE STATE OF WASHINGTON

SPOKANE COUNTY
SPOKANE COUNTY, )
)
Plaintiff, }  No. 05-2-05639-2
)
V. )  STIPULATION AND JOINT
)  MOTION FOR DISMISSAL AND
CITY OF SPOKANE, )  [PROPOSED] ORDER
)
Defendant. )
.

Spokane County (the “County™), by and through its counsel of record, and the City of
Spokane, by and through its counsel of record, hereby stipulate and move jointly for dismissal
of this action, with prejudice.

STIPULATION AND JOINT MOTION

The Parties have reached a settlement in this action that fully and finally resolves all
claims and counterclaims arising out of the subject matter of this action. Pursuant to their
settlement, each Party must dismiss its claims herein, with prejudice and without fees or costs.
Neither the Parties’ settlement nor this joint request for dismissal constitutes an admission by
either Party concerning the validity or invalidity of any claim or counterclaim or defense

thereto.

STIPULATION AND JOINT MOTION FOR DISMISSAL - |

SEA 1943837v2 0033822-000002 Davis Wright Tremaine LLP
LAW OFFICES

2600 Century Square - 150t Fourth Avenue
Septtln Washingran SRINLIARR

RES 2007-0040
CR: OPR 81-1053_

ExHIzT
RES 2007-0040



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Exhibit B

Dated this day of , 2007.
STEVEN J. TUCKER JAMES S. CRAVEN
PROSECUTING ATTORNEY CITY ATTORNEY
SPOKANE COUNTY CITY OF SPOKANE
James P. Emacio, WSBA No. 4862 Robert G. Beaumier, Jr., WSBA No. 5512
Senior Civil Deputy Prosecuting Attorney Assistant City Attorney
BY FOSTER PEPPER PLLC BY DAVIS WRIGHT TREMAINE LLP
/@éét;é/ﬂy;jnm} “
P. Stephen DiJulio, WSBA No. 7139 C. James Judson, WSBA No. 291
John R. Nelson, WSBA No. 16393 Bruce Lamka, WSBA No. 9319
Attorneys for Spokane County Attorneys for City of Spokane

ORDER
The Court, having reviewed the forgoing Stipulation and Joint Motion for Dismissal,
and being fully informed, hereby
ORDERS that this action be and it hereby is dismissed with prejudice and without costs
or fees to either party.

Done in open court this day of , 2007.

The Honorable Maryann Mareno

STIPULATION AND JOINT MOTION FOR DISMISSAL -2

SEA 1943837v2 0033822-000002 Davis Wright Tremaine LLP
LAW OFFICES

2600 Century Square - 1501 Fourth Avenue
Learile Wachinwinn QRINT_TARR
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